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IN THE COURT  OF JUDICIAL MAGISTRATE  IST CLASS  AT  KALIABOR

G.R CASE NO 649 /10

STATE

VS

MOHD AFILUDDIN

MOSTT SALEHA KHATUN

MOSTT JYOTSNARA KHATUN

MOHD SHAHZAHAN

                          ACCUSED U/S 341/294/323/506/34IPC.

PRESENT : SRI DEBASHISH SAIKIA,AJS

HEMA BORGOHAIN………….ADVOCATE FOR THE  STATE

JADAV BARUA …………ADVOCATE FOR THE ACCUSED.

DATE OF HEARING………....25.6.13, 14.8.13,6.12.13,18.1.14.

DATE OF ARGUMENT…….....10.3.14.

DATE OF JUDGMENT……….. 21.3.14.

                                                             JUDGMENT

The prosecution’s case in brief  is as follows. Informant Abdul Mazid lodged an 
ezaher on 9.12.10 stating inter-alia that on the said day at about 9am two hens 
belonging to the accused party damaged his crops and he  after catching the same 
was  taking  them to  the  police  station  and  that  while  he  was  proceeding  the 
accused restrained him and forcibly took away the hens and accused Sahzahan Ali 



2

and Saleha Khatun gave him fist and kick blows and accused Afiluddin brought a 
iron rod from his house and he thereafter hit him with the same  causing severe 
injuries on his hand.  

O.C of Uluoni P.S on receipt of the ezaher from the Sullung O.P registered the 
same  as  Uluoni  P.S  case  no  88/10  u/s  341/325/323/427/34IPC  and  started 
investigation of the same. On completion of investigation police submitted charge 
sheet against the accused person’s u/s 341/323/325/34IPC.

Cognisance of the case was taken and processes were issued. On appearance of 
the accused copy of the case was furnished and a charge u/s 341/325/34 IPC was 
framed read over and explained to  which the accused pleaded not  guilty  and 
claimed to be tried. Prosecution in order to prove its case examined six witnesses 
including the M.O and the I.O . The plea of the accused as is noticed from the 
cross examination is that of total denial. Statement of the accused was recorded 
in which the accused reiterated their  innocence. Accused however declined to 
adduce evidence.  Heard arguments of both sides.

The points for determination is i) Whether the accused person in pursuance of 
their common intention voluntarily caused grievous hurt to the informant after 
causing wrongful restraint to him on 9.12.10 at about 9.00 near village Barghuli 
under Uluoni P.S ?

DISCUSSION,DECISIONS AND REASONS THEREFOR

In the instant informant victim PW1 Abdul Mazid deposed that the occurrence 
took place on 9.12.10 at about 9 am. Deposing about the incident PW1 stated that 
hens belonging to Afiluddin used to cause damage to his crops every now and 
then and that he has warned the accused to take care of his hens so that their 
hens could not caused damage to his crops in the future. PW1 stated that on the 
day of occurrence when the hens belonging to the accused again caused damage 
to his crops he caught hold of the hens and was on the way to take the same to 
the police  station and at  that  time accused namely Shahzahan along with  his 
mother and sister waylaid him and snatched the hens. In the meantime accused 
Afiluddin came out with and iron rod from inside his house and tried to hit him on 
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his head and when he tried to save himself by raising his hand the rod hit him on 
his hand as a result of which his hand got fractured. PW1 identified the ezaher 
lodged by him as Ext1 whereupon Ext 1(1) is his signature. 

PW2 is Jalaluddin and in his evidence he deposed on the day of occurrence at 
about 9 /10am he was returning from Sulung bazaar after selling fish and on the 
way he saw the informant being caught hold by two women and a men and that a 
little later an old man coming out of his house with an iron rod tried to hit the 
informant on his head with the rod. PW2 deposed that informant tried to save 
himself  by  raising  his  hand  and  the  blow  fell  on  his  hand  and  that  when he 
reached near the place of incident the accused left the place. 

Pw3 is Tamiruddin and in his evidence he deposed that on the day of occurrence 
at  about  9  am  he  on  hearing  “hulla”came  out  from  his  house  and  saw  the 
informant being slapped by Shahzahan and accused Afiluddin coming out of his 
house with an iron rod tried to give a blow on the head of the informant with the 
iron  rod,  but  the  informant  caught  hold  of  the  rod  as  a  result  of  which  he 
sustained a little injury on his hand. 

PW4 is Abed Ali and in his evidence he deposed that on the day of occurrence at  
about 9 am while he was on the road adjacent to his house he saw informant 
coming on a bicycle with two/three hens inside a bag which he was carrying with 
him. PW4 deposed that when the informant reached near the house of Afiluddin, 
accused Saleha, Jyotsna, and Shahzahan snatched the hens from the informant 
and at that time Afiluddin came out of his house with an iron rod and aimed a 
blow on the head of the informant, but as the informant raised his hand to avert 
the blow, the same fell on his hand as a result of which the informant sustained 
injury on his hand. 

PW5 is the M.O Dr Monoj Deuri. In his evidence PW5 deposed that while being 
posted as M&HO 1 at Naltali PHC he on 9.12.10 examined Abdul Maszid 65 years 
(M)  son  of  late  Samed  ali  of  Borghuli  and  on  examination  he  found  swelling 
around his right wrist joint. PW5 deposed that on his advice the patient got an X-
Ray done of his right wrist  joint and he on examining the X Ray report found 
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fracture of the lower metephyiseal region of right radius. PW5 opined that injury 
was grievous. PW5 identified the injury report given by him in this regard as Ext2.

PW6 is the I/O S.I Ratneswar Kakoty who investigated the case. This in nutshell is 
the evidence on record. 

Learned counsel of the accused submitted that the prosecution has failed to prove 
its case beyond all reasonable doubt and as such the accused deserves acquittal. 
On the other hand learned counsel for the state submitted that charge against 
accused persons stands established to the hilt.

In the backdrop of the submissions so made on behalf of both sides it now has to 
be  determined  as  to  whether  the  charge  against  the  accused  persons  stands 
established.

The M.O Pw5 in his evidence stated that the injury sustained by victim is grievous 
in nature and that he has reached the conclusion by examining the X-ray report of 
the victim. Prosecution in the instant case has however not produced the said X-
ray report on the basis of which the M.O PW5  gave his opinion that the there was 
a fracture on the right hand of the victim and the same is therefore grievous. Non 
production of the said X-ray report in the instant case is a serious lacunae in the 
prosecution case and I am of the view that the opinion of the M.O that the injury 
sustained by the victim was grievous cannot be accepted in absence of the said X- 
Ray report on the basis of which the injury sustained by the victim was held to be 
grievous. Be that what it may the defence has not disputed the finding of the M.O 
that an injury has been noticed in the right wrist joint of the victim. The above 
evidence of the M.O proves that victim indeed has sustained hurt on his right 
hand wrist joint. 

 Coming back to the evidence of the prosecution witnesses, the cross examination 
of the prosecution witnesses has been minutely perused. It appears that though 
the prosecution witnesses viz Pw1, PW3 and Pw4 have been subjected to lengthy 
cross examination, nothing material  could be brought from them to show that 
what they have deposed is untrue or false. All  the witnesses particularly PW1, 
PW3 and PW4 mutually corroborated with each other in all material details. PW3 
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and PW4 are independent witnesses and their presence near the place of incident 
has not been disputed by the defence. PW3 and PW4 are witnesses who reside in 
the said locality and their presence near the place of incident and witnessing the 
incident  is  but  natural.  There  is  nothing  in  the  evidence  to  show  that  these 
witnesses have any axe to grind against  the accused to falsely  depose against 
them.  In  his  evidence  though  Pw3  claimed  to  have  seen  accused  Shahzahan 
slapping the informant, the informant/victim PW1 has not stated about the said 
fact in his evidence, hence that part of the evidence of PW3 that he has seen 
accused Shahzahan slapping the informant has to be ignored. The other part of his 
evidence however has received support from the other witnesses and as such the 
evidence of PW3 cannot be doubted. Similarly the evidence of PW4 completely 
tallies with the evidence of the victim and this witness in his cross examination 
has clearly spelled out the genesis of the occurrence. No infirmity was noticed in 
the evidence of this witness to disbelieve him. 

On the other hand though PW2 claimed to have seen the incident, a close perusal 
of his evidence particularly the cross examination discloses that this witness was 
not sure as to whether accused Afiluddin had given the blow to the informant 
with a stick  or a rod.  Again this witness claims to have seen the three of the 
accused holding the informant while the fourth accused who is of old age tried to 
give a blow on the head of the informant, and according to this witness he has 
seen the above facts from a distance while he was about to cross the place of 
incident on a bicycle while returning from Sulung bazar. This witness also claims 
that by the time he reached the place of incident the accused left the place. If that 
is so this witness must have been far away from the actual place of incident and 
that by the time he reached the actual place of incident the accused persons left 
the place and in the meantime the actual assault was also over. The possibility of 
the seeing the three accused holding the informant and the fourth accused giving 
a blow to the informant that too from a far off place cannot be believed.   Further 
in his cross examination this witness stated that he has not stopped at the place of 
incident though he claims that 20 to 30 people assembled at the place of incident 
after the incident. The evidence so adduced by this witness therefore contains a 
lot of infirmities and inconsistencies and as such the claim of this witness about 
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his noticing the actual incident of assault does not appears to be believable and 
the same is discarded. 

The accused in their  statement  recorded u/s 313 CrPC merely  denied to have 
assaulted the informant. Nothing else has been stated by them in their statements 
recorded u/s 313 CrPC.        

Be that what it may the evidence adduced by the victim informant Pw1 having 
supported  and  corroborated  by  the  evidence  of  PW3,  PW4  and  the  medical 
evidence, the same goes on to establish that informant Pw1 was indeed assaulted 
by accused Afiluddin with an iron rod when the informant was on his way to the 
police station to hand over the hens belonging to the accused.  .  As the injury 
sustained by the informant is held to be of simple hurt an offence u/s 323 IPC 
against accused Afiluddin stands established. In the instant case though charge 
was framed u/s 325 IPC the prosecution has been successful in establishing its 
case u/s 323 IPC.  The informant has not implicated the other three accused of 
causing hurt to him and as such the charge against them fails. In the instant case 
there  is  no  evidence  to  the  effect  that  the  accused  persons  restrained  the 
informant from proceeding towards the direction which the informant intended. 
The simple evidence is only to the effect that the three accused stopped him and 
snatched the hens which he was carrying and in the quarrel that followed accused 
Afiluddin gave a blow. So charge u/s 341 IPC in the facts and circumstances fails. In 
the  instant  case  though  the  charge  against  the  accused  persons  was  that  of 
sharing a  common intention the evidence led  by  the prosecution side do not 
establish that the act of accused Afiludin in causing injury to the informant by 
means  of  a  iron  rod was  a  result  of  the  common intention shared  by  all  the 
accused.  The  evidence led  in  this  regard  in  fact  negates  the  plea of  common 
intention as the act of accused Afiluddin in coming out of his house with an iron 
rod all  of  a sudden when the other  accused person were quarreling  with  the 
informant and thereafter giving a blow with the rod is an act attributable to him 
only  and  this  act  of  giving the blow cannot  be  said  to  be a  part  of  common 
intention shared by all the accused together. 
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I have considered extending the beneficial provisions of the Offenders act to the 
accused but refrained myself from doing so as releasing the accused under the 
above  provision  would  send  a  wrong  signal  to  the  society  and  also  would 
encourage people to take law on their own hands. 

Accused Afiluddin is heard on the question of sentence. Accused submits that he 
an old man of 60 years having old age ailments. Accused further submits that he is 
also having a poor eye sight and this being his first offence he be let off leniently. I  
have considered the above pleas vis a vis the facts and circumstances of the case. 
No previous conviction has also been proved against the accused. Considering all 
aspects including the old age of the accused I am not inclined to sentence the 
accused to imprisonment and instead sentence him leniently.  

                                                              ORDER 

Accused Afiluddin is convicted u/s 323 IPC and is sentenced to pay a fine of rupees 
one thousand i/d to S.I for fifteen days. He is however acquitted of the charge u/s 
341IPC as well as charge u/s 325 IPC read with 34IPC.

Accused  Saleha  Khatun,  Jyotsnara  Khatun  and  Shahzahan  Ali  are  however 
acquitted of the charge u/s 341 & 325 read with 34 IPC.

Bail-Bond of accused stands cancelled. Surety stands discharged.

Given under my hand and seal of this court on the 21 st day of March 2014 at 
Kaliabor.
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